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Introduction

The cost of running criminal justice systems - and of administering punishment in
prisons - has become a topic of paramount importance as incarcerated populations have
risen sharply in recent years.! Swelling prison costs have placed attention on low cost
alternatives to imprisonment, including fines and other measures. Although fines do not
serve the incapacitative function of prison and are therefore not appropriate in all cases,
fines are nevertheless an appropriate means of producing punishment and deterrence in
many circumstances.” Recent research (Waldfogel, 1995) documents that, prior to the
imposition of federal sentencing guidelines, judges sentencing federal white collar
offenders tended to impose larger fines and smaller prison terms on offenders with greater
ability to pay, allowing the state to economize on costly prison terms.

The federal Sentencing Guidelines place fairly rigid upper and lower limits on
fines and prison terms. In doing so, the guidelines may prevent judges from substituting
fines for prison terms. Consequently, guidelines may raise the cost of imposing
punishment. The main goals of this paper are, first, to test for such inefficiencies and,
second, to measure any associated effect on the cost of administering punishment, or any

“efficiency cost” of sentencing guidelines.3 While there has been substantial research on

! According to the Bureau of Justice Statistics, prison and jail population exceeded 1.6 million in
1995. Since 1985, the total number of inmates in state and federal prisons and local jails has more

than doubled.

2 See Visher (1986) for a discussion of the evidence on incapacitate benefit of imprisonment in the
RAND inmate surveys. See also Cooter and Ulen (1988) for a theoretical discussion on the
benefits of incarceration.

: The guidelines could reduce the ability of the state to economize on costly prison terms because
judges might find the guideline punishment combinations as a useful benchmark of what
appropriate punishment is. In Meade (1997) ch. 2, we find evidence that this is not the case, the
optimizing tendencies that were present and documented for federal fraud offenders before the
guidelines did not disappear after the guidelines were imposed. Efficiency is still an important
sentencing rationale.



the possible effects of guidelines on disparity, this paper is the first attempt to evaluate
the effects of limiting discretion - as occurs under the Guidelines - on the cost of
sentencing.

This work builds on existing research in three ways. First, we test whether
economizing tendencies in federal sentencing documented prior to guidelines continue
under guidelines. Second, while existing work on efficiency in choice of fines and prison
terms examines only white collar offenders, here we ask whether this economizing
tendency holds for other sorts of federal offenders as well. Finally, we present the main
results of the study, estimates of the effect of guidelines on the cost of administering
punishment.

Section 1 presents a brief literature review. Section 2 describes a simple
economic model of punishment in which judges choose the combination of fines and
prison terms imposed on each convicted offender. Section 2 then adapts this framework
to a context with guidelines. We identify elements of the sentencing guidelines which
can, in principle, be a source of inefficiency. In section 3 we describe the data. We then
test for inefficiency and estimate the guidelines’ efficiency cost. Some concluding

remarks follow.

I. Existing Literature
This paper is related to two strands of existing research, studies on the efficiency
of criminal sentencing and research evaluating the operation of guidelines. Various
authors have developed normative models of fine and prison term determination (Becker,

1968; Polinsky and Shavell, 1984). These models derive punishment combinations that



maximize welfare. Easterbrook (1983) argues that criminal procedure functions as a
market system so that optimizing models of sanctions may be viewed as positive
descriptions of criminal sentencing.

Waldfogel (1995) presents and tests a simple economic theory of determination of
fines and prison terms. He finds that for federal fraud offenders convicted in the US
federal criminal justice system prior to the imposition of guidelines there is a tendency
towards efficiency. In particular, he finds that fines depend on ability to pay, prison
depends on harm and, most important, there is a negative relationship between prison
term and fines. Prior to sentencing guidelines, fines and prison term were used as
substitutes. Judges imposed higher fines on offenders with greater ability to pay,
allowing prison terms to be smaller.*

The bulk of existing literature evaluating sentencing guidelines concerns their
impact on sentencing disparity. Some authors have criticized guidelines for fostering
excessive uniformity in sentencing (see Schulhofer, 1992; Alschuler, 1991; Freed, 1992;
Waldfogel, 1997). These authors argue that by limiting judges’ ability to tailor sentences
to individual offenders, guidelines allow too little variation in sentencing. In contrast to
the possible pre-guidelines disparity problem that similarly situated offenders are
sentenced differently, these critics argue that the federal sentencing guidelines cause
differently situated offenders to receive the same sentence.’

This paper evaluates guidelines on a different front. Whether or not guidelines

promote excess uniformity in sentencing, the Guidelines can result in additional social

4 See also Friedman (1981) and Lott (1987) for theories of fine determination.

3 Meade (1997), ch. 1, provides evidence that suggest that the guidelines were successful in reducing
excess variation for federal fraud offenders.



costs if they inhibit judges from taking advantage of ability to pay in order to reduce the
use of costly imprisonment. In this paper we evaluate the Federal Sentencing guidelines

from this second perspective.

IL. Fines as a Low-Cost Alternative to Imprisonment
1. Discretionary Sentencing
Below we describe an economic model of punishment in which judges choose a
combination of fines and prison terms by which to punish each convicted offender.®
Fines and priAson terms are reasonably viewed as alternative punishments (or substitutes)
only for offenders whose punishment must serve the goals of retribution and deterrence,
not those requiring incapacitation. We first introduce the operation of the model when
the judge has full discretion over punishments. We then introduce sentencing guidelines.
We assume that a judge chooses a fine (¥) and a prison term (P) to minimize the
social cost of punishment. The social cost is the sum of costly imprisonment and the cost
of imposing a punishment that deviates from the criminal’s desert.” Because fines are a
transfer, they are assumed to be socially costless. Thus, the judge minimizes the
following expression of social cost:
bP +ciD - m(F.P)|, (D
where & is the positive unit cost of imprisonment, c is the positive cost the judge attaches

to over- or under-punishing, D reflects the “money debt to society,” or the monetary

§ This model is described in detail in Waldfogel (1995). For simple extensions to include
unidimensional guidelines see Meade (1997), ch. 2. See also Cooter and Ulen (1988).

! Desert in these framework can be thought of as being determined for the purpose of retribution or
deterrence.



equivalent of the offender’s desert, and the 7 function translates the fine and prison term
combination into its monetary equivalent. The fine has to be léss than or equal to ability
to pay, M (F <'M), and both fine and prison have to be non negative (F >0 and P 2 0).

For simplicity, and for illustration onlﬁl, suppose that z(F, P)=F+P, where F is
measuréd in thousands of dollars and P is measured in months. This function implies that
each month in prison imposes punishment equivalent to a $1000 fine. Figure 1 illustrates
the theory. The iso-punishment locus (IPL) represents all the combinations of fines and
prison terms that result in the same level of punishment. The IPL reaches the fine axis at
the money debt to society (D). The assumpti;)n that fines are socially costless results in
the vertical iso-cost line. The optimal punishment is the least costly punishment that the
defendant can afford and therefore occurs at the intersection of ability to pay with the iso-
punishment locus.?

The cost-minimizing punishment exacts the largest possible fine (up to the money
debt to society) and employs a prison term for the remainder. For example, an offender
with a money debt to society of $10,000 and ability to pay of $10,000 would pay a fine of
$10,000 at no cost to the state. An offender with the same money debt to society but with
ability to pay equal to only $5,000 would pay a fine equal to $5,000 and spend 5 months
in prison.

At this stage we are able to define properly what we understand by an efficient
punishment combination. We will identify a punishment combination as efficient if

prison is not used before the fine exhausts ability to pay. If punishment is efficient, then

s [f the statutory maximum fine is below the offender’s ability to pay, the statutory maximum will
replace ability to pay as the maximum possible fine.



whenever prison is positive (P>0), the fine will be equal to ability to pay (F=M). Itis
possible for the fine to be less than ability to pay (F<M) and still be efficient only if the
offender’s ability to pay exceeds the offender’s money debt to society. Then the
offenders’ money debt to society is exactly exhausted by a fine alone (D=a(F,0)). We

define a punishment combination as fair if it lies on the IPL (i.e. D=x(F,P)).

2. Choosing Fine and Prison Term Combinations under the Guidelines _

Guidelines restrict the range of punishments available to judges. Generally,
guidelines indicate that a convicted offender with particular characteristics should receive
a prison sentence between some minimum (P"™) and some maximum (PM%)? They also
restrict the range of approved fines, again between a minimum (F™) and a maximum
(1~'M’\‘X).10 By reducing the scope for using fines in lieu of costly prison terms, guidelines
may render punishment more expensive.

When judges choose punishment combinations interior to the guideline extremes,
or if they choose to deviate from the guidelines, punishment choice operates as it does
without the guidelines.” When guidelines bind, however, punishment operates

differently. This section focuses on punishment combinations that are constrained by

? Judges are allowed to deviate from the Guidelines - to render punishments outside the guideline
ranges. When they do so, however, they expose their sentences to greater risk of successful
appeal. Nearly a third of federal sentences are exactly at guideline prison limits, indicating that
guideline constraints bind on sentencing decisions. See table 1 below.

10 The Federal Sentencing Guidelines’ minimum and maximum prison sentences are a function of the
severity of the offense and the extent of the offenders criminal history. The Guidelines’ minimum
and maximum fines depend only on the severity of the offense.

" This statement is correct as long as the cost of deviating from guidelines is fixed.



guidelines. Our goal is to use the theory to identify circumstances in which punishment,

constrained by guidelines, is likely to be inefficient. Later we test these predictions.

2.a. Constraints that Cause Inefficiency: Minimum Prison Terms and Maximum Fines

An extension of our example above helps illustrate that a guideline minimum
prison term, when binding, renders punishment inefficient. Suppose that the offender’s
desert (D) and maximum ability to pay (M) both equal $10,000 but that P**” is 8 months.
In the absence of the guidelines, the least-cost punishment would be a fine of $10,000
with no prison term. Under the guidelines, the least expensive punishment that complies
with the guideline is an 8 month prison term with a $2,000 fine. Given that we are
considering offenders for whom fines and prison terms are substitutes, this offender’s
least-cost guideline punishment accomplishes the same objective as the least-cost
discretionary punishment. In general, when the guideline minimum binds on the choice
of prison terms, the fine does not exhaust the offender’s ability to pay, and the
punishment will be inefficient.

Like minimum prison terms, upper bounds on fines also make punishment more
expensive. Suppose that the debt to society and ability to pay both equal $10,000 but that
FM4% = $6 000. While the efficient discretionary punishment is a $10,000 fine with no

prison term, the least costly punishment available under guidelines is a fine of $6,000

with a 4 month prison term.

2.b. Constraints Inducing Unfair Punishment: Maximum Prison Terms, Minimum Fines,

Minimum Prison Terms, and the Discreteness of Prison Terms



While unfairness is not the main focus of this study, it is worth noting that
guidelines can induce not only inefficiency but also unfair punishment. A guideline
maximum prison sentence, when binding, causes punishment to be unfair (although not
inetficient). Consider an offender with a $100,000 debt to society and $5,000 in ability to
pay. Suppose that the maximum guideline prison term is 20 months. If each month in
prison is equivalent to a $1,000 fine, P** with a $5000 fine exacts only $25,000 worth
of punishment from the convicted offender. This combination does not lie along the iso-
punishment locus associated with the offenders’ desert, and is therefore ﬁnfair. The
guideline maximum prison term does not cause inefficiency however, since ability to pay
is exhausted. Like an upper bound on the prison term, a lower-bound on the fine can
cause punishment to be unfair. Consider an offender with a $5,000 debt to society, ability
to pay of $50,000, and F™N=$10,000. If the judge follows the fine guideline, the
resulﬁng punishment will not be on the IPL and will therefore be unfair. However, when
we observe PV imposed in conjunction with a prison term that is unconstrained (by
either guidelines or P=0), we may infer that it is both fair and efficient. To see that it is
efficient, note that the judge is free to reduce P and impose a lower prison term but
chooses not to, indicating that the offender has no ability to pay beyond F*™ The
punishment is fair because the Guidelines do not prevent the judge from raising or
lowering the prison term.

In addition to being inefficient, punishments including guideline minimum prison
terms can also be unfair. When a guideline-minimum prison term is imposed in
conjunction with a guideline-minimum fine (either =0 or F =F"™) it is unfair because

it over-punishes (except in the unlikely event that D=n(F PY™ holds exactly, where



MIN - . . . .. . .
F™" is here either a guideline minimum fine or zero). Such a punishment is also

inefficient because it fails to exploit ability to pay (unless ability to pay actually equals
F"™) However, a fine of ¥ imposed in conjunction with a positive prison term not
constrained by guidelines is fair and efficient.

The discreteness of prison terms - that the smallest possible prison term may exact
a large punishment - can be a further cause of unfair punishment. Suppose that D=$500,
that the smallest possible prison term is one month and that the offender’s ability to pay
falls short of $500. The judge has two choices, both unfair. The judge can choose a $500
fine with no prison term, which underpunishes; or the judge can choose a zero fine and
the smallest possible prison term, which overpunishes. For cases in which the offender
has no ability to pay and the judge is unwilling to overpunish (as, for example, when ¢ in

equation 1 is large), we will observe convicted offenders with no fine or prison term.

3. Identifying and Grouping Offenders by Theoretical Implications

Using the criteria above we can distinguish efficient from inefficient - and fair
from unfair - punishments according to whether and how their punishments are
constrained. This will allow us, first, to test whether guidelines induce inefficiency and,
second, to measure any efficiency cost of guidelines. Offenders with guideline minimum
prison terms and guideline maximum fines are predicted to be punished inefficiently.
That is, their fines are predicted not to exhaust their ability to pay. Offenders with
guideline maximum prison terms are predicted to have punishments that do not lie on the

IPL. This will also be the case for unpunished offenders, as well as those with P=0 and



F=F"IN p=pMIN and F =0, and P=P""™ and F=F""N. Such offenders are excluded from

estimation of the IPL.

II1. Data and Measurement of the Efficiency Cost of Guidelines

1. Data and Descriptive Statistics

We use data on fines and prison terms imposed on 53,530 federal offenders
sentenced between October 1990 and September 1993."> We obtained the data from the
Monitoring of Federal Criminal Sentences, 1987-1993 (ICPSR 9317) ﬁlé collected by the
United States Sentencing Commission. This data set contains extensive information for
each case on the defendant’s socioeconomic background, sentence information and
applicable guideline factors and range. Although we do not observe wealth, the variable
ideally relevant to fine determination, we do observe a related measure, annual income
from legal activities. The data also provide different measures of harm from the offense
and the extent of the offenders’ criminal history. The harm variables which are
comparable across offenses are the number of points assigned to the offense by the
sentencing guidelines and a measure of the offender’s acceptance of responsibility. This
section presents some descriptive statistics and some simple tests for whether the
guidelines prevent judges from making use of offenders’ ability to pay to economize on
the cost of punishment. We then formally estimate the efficiency cost of guidelines.

Table 1 shows the distribution of fines and prison terms, in relation to the

guideline extremes. Guidelines clearly provide a binding constraint on punishment in

12 There are 113,748 convicted federal offenders in the period we are studying. Most of them were
dropped from our sample because either fine, prison term or income were missing. We also
excluded 193 outliers (i.e. offenders with fines or income above 250,000).

10



many cases. The most important binding constraint is one that, according to our theory,
will induce inefficiency: Over 20 percent of punishments include a prison term at the
guideline minimum (P*™). A much smaller number of punishments (330 of 53,469)
include the other inefficiency-inducing characteristic, a guideline maximum fine.

Table 2 compares fines and income for offenders predicted to be efficiently and
inefficiently punished. Our theory suggests that offenders whose punishments include
neither P=PM" nor F=F"4X are punished efficiently. By contrast, offenders at PMN
predicted to receive inefficiently low fines, have smaller fines and highef income, on
average, than the offenders predicted to be punished efficiently. This is consistent with
guideline-induced inefficiency. While the theory predicts that both offenders with
minimal prison terms and maximal fines will receive inefficiently low fines, the offenders
at F*** have larger fines, in relation to their income, than the offenders predicted to
receive efficient punishments.”> While this descriptive statistic is inconsistent with the
theory, it should be noted that very few offenders receive guideline maximum fines. The
descriptive statistics in table 2 indicate that, for the overwhelming majority of offenders
at inefficiency-inducing constraints, guidelines induce inefficiency. We proceed to more

formal statistical tests below.

2. The Efficiency Cost of Guidelines
The basic concern underlying this paper is that guidelines may prevent judges
from choosing the least costly punishment appropriate for the defendants they sentence.

We can test whether guidelines constrain judges in this way by comparing the

B Offenders with P=P*" and F=F"" are classified as having P=P*"".

11



relationship between ability to pay and fines for two groups of offenders, those receiving
possibly inefficient punishment combinations that include the guideline minimum prison
or guideline maximum fines and those facing fines that are predicted to exhaust their
ability to pay. If guidelines prevent judges from exhausting offenders’ ability to pay,
offenders receiving guideline minimum prison terms and maximum fines will have
smaller fines in relation to their income than will offenders punished with discretionary
sentences or with sentences that are bound by the guideline maximum prison.

We estimate the fine equation below to test whether being at the guideline

minimum prison or maximum fine results in a smaller fine conditional on income.'*

- nFvi F PMIN F FMAX F
Fo=0, X +apyd™" +anyu,d, tE )
where X' includes terms in income, 6™ is a dummy variable that takes a value
of one if the convicted offender received the minimum guideline prison, §™* s a

dummy variable that takes a value of one if the convicted offender received the maximum
guideline fine and F is the fine. If guidelines constrain punishments from exhausting
ability to pay, we will find negative coefficients on 6" and 6" . These coefficients
show the extent of unutilized ability to pay in guideline-constrained punishments. We
estimate the relationship using a tobit, for each of three broad offense categories as well
as all offenders together. We estimate equation 2 on offenders with positive prison terms,

whose fines would exhaust ability to pay in the absence of guidelines."

14 If we exclude offenders at PM*X 5o that we are left with offenders on the IPL and binding ability to
pay, the result is very similar.

15 Recall, from the theory discussion above, that when P=0, the fine can equal either the money debt
to society or ability to pay.

12



Table 3 reports tobit estimates of equation 2 for three broad categories of
offenders (drug, fraud, and theft) as well as all offenders. The results echo the suggestive
results in table 2. As the theory predicts, fines are smaller, conditional on income, for
offenders receiving guideline minimum prison terms. In contrast with the theory, fines

are larger, conditional on income for offenders receiving guideline maximum fines. We
also report the estimate of the guideline-induced fine reduction (W) derived from

the tobit estimates.'® The estimates imply that offenders receiving guideline minimum-
constrained prison terms have fines that are $3,500 to $5,000 smaller than other
offenders, and the estimates are significant for each of the individual offenses

In order to translate our estimates of unutilized ability to pay fines into estimates
of additional imprisonment cost, we need an estimate of the slope of the IPL, the rate of
substitution between fines and prison terms. To that end, we estimate the following
equation for the iso-punishment locus:
B=X/By+ X Boy+ X[ Bi+ e, (3)

where X are the harm variables, X “® include criminal history of the offender,
P stands for prison time and X stands for fine terms. We exclude from estimation of
equation 3 all offenders predicted to be off the IPL and offenders with zero prison, whose
fines may be determined either by desert or ability to pay.!” Because the guidelines
encourage judges to try to recover the cost of supervision from the offender through the

fines, even when the fine is theoretically equal to ability to pay, part of the fine is

16 We calculate this as & ppyv* @, where @ is the normal cdf evaluated at the sample mean. See
Maddala (1983).
" If we include offenders with zero prison terms, results are substantively similar.

13



determined endogenously with P. We want to capture only the part of the fine that varies
exogenously with ability to pay. Hence, we instrument for the fine using terms in
income.

Table 4 reports two stage least squares estimates of the IPL for three broad
offenses and offenders overall. The table also reports first-stage regression results
showing the effectiveness of income terms as instruments for the fine. For two of three
offenses - as well as for all offenders - we fine a significantly downward-sloping IPL.
The estimated overall rate of substitution of -2.2 months of prison per additional thousand
dollars of fine is substantially larger than the pre-guidelines fraud estimate of one half to
two thirds (Waldfogel, 1995). Interestingly, we find significant tradeoffs for drugs and
theft but an insignificant relationship for fraud.

The additional punishment cost imposed on society by guidelines is the difference
between imprisonment cost with and without guidelines. In the absence of guidelines,
fines exhaust ability to pay, allowing prison terms to be as short as possible. Under
guidelines, offenders with P = P**" have smaller fines, in relation to their ability to pay,
than their unconstrained counterparts. Using the estimated rates of tradeoff between fines
and prison terms, we can estimate the reduction in prison terms that would be made
possible by the increase in fine that would fully exploit the ability to pay of offenders
punished with P=P"™_We denote this by the social efficiency cost of guidelines. It is
also interesting to examine the cost of guidelines to the government, which we calculate
as the social efficiency cost, plus the fine revenue foregone by the state.

All of the elements needed to estimate the efficiency cost of the guidelines are

available in tables 3 and 4. We focus exclusively on those offenders punished with the

14



guideline minimum prison. There are very few offenders (103) with the guideline
maximum fine and we do not find evidence of wasted ability to pay for that group.

We assume that imprisonment cost is $35,000 per offender annually (Waldfogel,
1993). The offenders in our sample are sentenced to a total of 2.25 million months of
prison, so the total punishment cost for all offenders in the sample is $6.55 billion (see
table 5). The cost for the 10,962 offenders at P*™ is $1.89 billion for 647,961 months.
Roughly 20 percent of the offenders have P=P"". According to the tobit estimates, these
offenders’ fines are on average $4200 below their ability to pay. Given a tradeoff of -2.2
months per thousand dollar of fine, efficient fines would allow the state to shorten these
offenders’ fines by an average of 9.2 months. This would generate a savings of $27,032
per offender at P or 15.6 percent of the cost of punishment for all offenders at P*™.
The social efficiency cost of guidelines thus comes to 4.4 percent of total punishment
cost. The cost of guidelines to the government is the social cost calculated above, plus
the fine revenue foregone. The foregone fines account for 2.4 percent of the cost of
punishing offenders at PV, or 0.7 percent of the overall cost of punishment. Hence, the
total cost of guidelines to the government is 18.0 percent of the cost of punishing
offenders at P, It is 5.1 percent of the overall cost of punishment.

As table 5 shows, our estimates of social efficiency cost and the cost to the
government vary across offenses. Because we estimate no significant tradeoff between
fines and prison terms for fraud, there is no evidence that guidelines (through constraints
on fines and prison terms) increase the cost of punishing fraud offenders. Drug offenders
account for over two thirds of punishment cost in the sample and, accordingly, over two

thirds of the social efficiency cost of guidelines. While theft offenders account for a

15



small fraction of punishment cost, guidelines raise their punishment cost by the largest
proportion (over 10 percent). The reason is that theft offenders' prison terms average only

6 months, compared with roughly ten times that for drug offenders.

Conclusion

This paper has adapted a simple economic theory of cost-minimizing choice of
fines and prison terms to accommodate the presence of the Sentencing Guidelines.
Sentencing guidelines place fairly rigid limits on fines and prison terms that judges may
choose to punish convicted offenders. In particular, guideline-minimum prison terms,
which bind in one fifth of federal criminal cases, cause judges to impose longer prison
terms and smaller fines than would be imposed in the absence of guidelines. These
restrictions raise the cost of punishment by about five percent. It is not surprising that
cost minimization subject to constraints leads to higher costs than would unconstrained

choice. Given current strains on imprisonment budgets, the efficiency costs of guidelines

may be excessive.

16
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Table 1

Distribution of Offenders by Fine and Prison Terms in Relation to
Guideline Minima and Maxima'®

P=0| p<p"™| p=p¥IN] pMIN_p pMAXT p_ pMAX T p pMAY [ T i
F > 96 13 10 21 10 4 154
F = A% 227 16 16 26 35 10 330
Ve p< X1 9586 270 247 426 221 791 3829
F=F"N 1916 360 408 469 185 77| 3415
F< MV 835 1110 813 947 199 274 | 4178
F=0 8925 8885 9468 8642 3006 2698 | 41624
Total 14585 | 10654 | 10962 10531 3656 3142 | 53530
18 Offenders are included with =P only when P >0. Similarly, offenders are included with

F=F"" only when >0,

19




Table 2

Comparison of Fines and Income for Offenders Predicted to be
Efficiently and Inefficiently Punished

Annual Income (§) Fine ($) Observations
mean | std. dev. mean | std. dev.
All Offenders 12,092 17,785 1,098 6,536 53,528
Offenders Predicted 9,827 16,079 1,184 7,518 27,894
to Be Punished
Efficiently'’

Offenders Predicted to be Inefficiently Punished

Offenders Receiving 10,109 15,759 843 5,341 10,948
the Minimum
Guideline Prison

Term

Offenders Receiving 33,661 41,135 29,010 32,821 103
the Guideline

Maximum Fine *°

19 Includes offenders with positive prison terms # P and fines = F*** According to our theory,
these offenders’ fines equal ability to pay.

0 It is possible that an offender faces both the maximum guideline fine and the minimum guideline
prison. When that happens we count the offenders as if they were receiving the guideline maximum
fine only. This group includes only offenders with positive prison terms. There are 330 offenders
at F=F"*¥in total. Their average income and fine are 41,260 and 14,329, respectively.
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Table 3

Tests for Inefficiency - Tobit Estimates
(t-statistics in parentheses)

Drugs Fraud, Theft (burglary, All Offenders
Embezzlement Larceny)
Constant 495 -44.7 -198 298
(4.05) (-0.10) (-0.26) (2.96)
Monthly Income 910 903 1070 1082
(52.9) (17.3) (8.33) (84.91)
Minimal Prison Term (6"™™) -8300 -12200 -9190 -9905
(-57.8) (-35.0) (-12.1) (-90.79)
Maximum Fine 10500 26400 7290 21582
(8™A%) (14.5) (32.6) (1.31) (119.77)
c 7000 10600 7510 8287
(1010) (439) (335 (1528)
Number of Obs. 21084 4563 1600 38943
Effect of minimum prison -3560 -5310 -3880 -4232
constraint on the fine*! (-40.1) (-21.8) (-7.23) (-11.48)

Note: These equations are estimated on offenders with positive prison terms, who, the theory predicts, have
fines equal to their ability to pay in the absence of guidelines.

2t Calculated as & pygy @. See Maddala (1983).
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Table 4

Estimates of [so-Punishment Locus
(Estimated on offenders on IPL and with positive prison)

Drugs Fraud Theft Overall
Ist 2nd Ist 2 1 2nd Ist 2nd
Stage Stage Stage Stage Stage Stage Stage Stage
Dep. Var. Fine | Prison Fine | Prison Fine | Prison Fine | Prison
OLS 2SLS OLS 2SLS OLS 2SLS OLS 2SLS
constant -155 256 -2020 -11.9 -719 218 | 426.00 -18.5
(-.638) (-13.9) (-2.32) (-15.6) (-.740) (-10.1) (2.37) (-15.5)
speciﬁc offense 53.8 5.08 279 2.30 67.2 3.16 46.70 4.75
characteristic points (1.23) (80.1) (5.71) (41.5) (1.21) (22.9) (8.15) | (127.00)
acceptance of 322 223 726 5.45 317 327 | 446.00 194
responsibility 5.71) (47.5) 2.74) 22.7) (-.088) (3.98) (8.41) (54.2)
number of terms under 472 241 100 148 98.4 2.01 -78.10 1.54
60 days (-.803) (5.18) (.409) (7.05) (392) (3.49) (-1.52) (4.63)
number of terms -113 5.68 -159 1.87 315 1.59 4710 2.04
between 2 and 12 (-1.01) (6.41) (~457) (6.18) (~.109) (2.39) (-.596) (3.99)
months
number of sentences 415 15.9 300 5.05 -33.3 3.61 -13.2 142
over 12 months (.465) (22.5) (.969) (18.9) (-133) (6.24) (-218) (36.4)
under criminal justice 64.7 5.28 -57 1.66 -143 128 377 470
system (.783) (8.10) (-.16) (5.41) (-.381) 1.47 (-.352 (10.1)
less than two years after 773 6.10 313 111 -55.9 450 -60.6 6.46
release from prison (432) (4.32) (-.365) (1.50) (-.074) (2.60) (-.413) (6.82)
(16.8) (7.80) (3.88) (27.5)
fine 291 -024 -1.55 219
(-6.21) (-216) (-2.61) (-9.34)
R? .025 378 .041 607 .022 370 .035 426
Number of 14485 14485 2836 2836 926 926 | 25395 | 25395
Observations
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Table 5

Cost of Guidelines

All Offenses Drugs Fraud Theft

Number of 53,530 23,546 8,845 4,452
Offenders

Percent at Py 20% 26% 13% 8.8%

Average Prison 42.0 67.1 7.4 6.0
Term (Months)

Current $6,551 $4,605 $191 $78
Imprisonment
Cost ($
million)*

Social $289.4 $185.0 $0.4 $6.9
Efficiency Cost
of Guidelines
($ million)®

...as Percent of 4.42%. 4.02% 0.22% 8.81%
Current
Imprisonment
Cost

Fine Foregone 453 21.8 6.1 1.5
Due to

Guidelines
($ million)

Cost of $334.7 $206.8 $6.5 $8.4
Guidelines to

Government
(§ million)

...as Percent of 5.11% 4.49% 3.42% 10.75%
Current
Imprisonment
Cost

2 Calculated as sum of prison terms across offenders times $35,000 per 12 months.

B Calculated as fine revenue foregone for offenders with Py, times the rate of tradeoff between
fines and prison terms, times the cost of imprisonment.
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Figure 1
Minimum Cost Punishment Combination

FINE
D
Minimum cost iso cost
F * Ability to Pay
Iso-punishment locus

P PRISON
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